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Google v CNIL is, arguably, one of the landmark cases of EU data protection law and it has 

been an important development regarding its territorial reach. The judgment’s findings in 

this regard have been controversial and have led to much discussion about their legitimacy 

and potential repercussions. This paper examines two aspects of this case. First, it considers 

the holdings of this judgment regarding the global application of EU law in relation to in- 

ternational law and sovereignty. This article argues that though EU decision-makers might 

have a degree of ‘data imperialism’ in their thinking, this judgment is not at odds with nei- 

ther international law nor sovereignty. Second, the paper examines the methodology of the 

Court and the role it accorded to the Charter of Fundamental Rights of the EU– an aspect 

that many commentators overlook. In this regard, I argue that the Court’s methodology was 

problematic and that it failed to duly consider the role of the Charter, thus fragmenting EU 

law. 

© 2021 Emmanouil Bougiakiotis. Published by Elsevier Ltd. All rights reserved. 
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1. Introduction 

On May 21, 2015, the President of the French data protec-
tion authority, called CNIL, served formal notice to Google, re-
questing it remove accepted de-referencing requests from the
search results of all its domains around the world– effectively
a request for global takedowns.1 This development came as
the culmination of a debate that arose in the aftermath of the
infamous Google Spain case.2 In that case, the Court of Justice of
the European Union (CJEU) stated that search engines have a
duty to remove content, even when the page that is the source
1 Case C-507/17 , Google LLC v Commission Nationale de 
l’Informatique et des Libertes (CNIL) EU:C:2019:772, [2020] 1 CMLR 24, 
para 30. 

2 Case C–131/12, Google Spain SL, Google Inc v Agencia Española 
de Protección de Datos (AEPD), Mario Costeja González EU:C:2014:317 
[2014] 3 CMLR 50. 

https://doi.org/10.1016/j.clsr.2021.105580 
/© 2021 Emmanouil Bougiakiotis. Published by Elsevier Ltd. A212-473X
of that content does not– what many have called, erroneously,
a right to be forgotten.3 What the Court did not say is to what
extent this removal should take place. 

There are three main choices available that both the refer-
ring court and academics have identified.4 The first one is do-
main based: data controllers can remove the information from
specific domains. The second approach is to use geo-filtering
techniques, a solution already popular in intellectual property,
to identify the location of the user seeking access to informa-
ibid para 99. See on the use of the term ‘right to be forgotten’ 
Orla Lynskey, ‘Control over Personal Data in a Digital Age: Google 
Spain v AEPD and Mario Costeja Gonzalez’ (2015) 78 MLR 522, 528. 

4 Google v CNIL (n 1) para 39; Brendan Van Alsenoy and Marieke 
Koekkoek, ‘Internet and Jurisdiction after Google Spain: The Ex- 
traterritorial Reach of the “Right to Be Delisted”’ (2015) 5 IDPL 
105, 111; Emmanouil Bougiakiotis, ‘The Enforcement of the Google 
Spain Ruling’ (2016) 24 IJLIT 311, 329–30; Andrew Keane Woods, 
‘Litigating Data Sovereignty’ (2018) 128 Yale LJ 328, 374–78. 

ll rights reserved. 

https://doi.org/10.1016/j.clsr.2021.105580
http://www.sciencedirect.com/science/journal/2212473X
http://www.elsevier.com/locate/CLSR
http://crossmark.crossref.org/dialog/?doi=10.1016/j.clsr.2021.105580&domain=pdf
https://doi.org/10.1016/j.clsr.2021.105580
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ion and show the appropriate results.5 Both solutions can ap- 
ly either to the home state of the data subject or across the 
U. Lastly, and much to the dismay of Internet companies, a 
hird option is to remove the results from all domains– effec- 
ively implementing EU data protection rights globally.6 There 
re also some proposals that involve a mixture of these solu- 
ions.7 

Following Google Spain , Google set out to address this is- 
ue. It initially removed results from all EU domains.8 How- 
ver, this dissatisfied European regulators, as anyone could 

asily access the removed information through a non-EU do- 
ain. As a result, Google adopted the stronger geo-filtering ap- 

roach.9 Nevertheless, regulators remained unconvinced and 

he Article 29 Working Party, the collective body of EU data 
rotection authorities, issued guidelines that called for global 
e-listing.10 

Since data protection governance remains decentralized 

n Europe, national authorities can adopt their own interpre- 
ations of data protection laws within their jurisdictions.11 

ence, CNIL pressured Google to implement global take- 
owns. Google refused, pointing to its geo-blocking proposal 
s an effective alternative. Though other regulators accepted 

his, CNIL insisted and issued a fine of €100,000 against 
oogle.12 Google then sought to annul this decision before the 
upreme French administrative court, the Conseil d’ Etat.13 

When the case reached that court, the latter was obliged to 
se the preliminary reference procedure.14 The referring court 
resented the CJEU with the three options mentioned above.15 

t also conveyed Google’s objections, which were twofold. First,
oogle argued that neither Directive 95/46/EC, nor the Google 
5 See generally Thomas Schultz, ‘Carving up the Internet: Juris- 
iction, Legal Orders, and the Private/Public International Law In- 
erface’ (2008) 19 EJIL 799, 819–28. 
6 See, e.g. Peter Fleisher, ‘Adapting Our Approach to the Eu- 

opean Right to Be Forgotten’ ( Google- The Keyword , 4 March 

016) < https://blog.google/around- the- globe/google- europe/ 
dapting- our- approach- to- european- rig/ > accessed 24 July 
020; Peter Fleisher, ‘Three Years of Striking the Right 
to Be Forgotten) Balance’ ( Google- The Keyword , 15 May 
017) < https://blog.google/around- the- globe/google- europe/ 
hree- years- right- to- be- forgotten- balance/ > accessed 18 Decem- 
er 2020. 
7 See, e.g. Bougiakiotis (n 4) 330 arguing for geo-filtering as the 
efault and for balancing to expand or decrease the scope of ap- 
lication, which is similar to the Court’s decision. 
8 Fleisher, ‘Adapting Our Approach’ (n 6). 
9 ibid. 

10 Article 29 Working Party, ‘Guidelines on the implementation of 
he Court of Justice of the European Union judgment on “Google 
pain and Inc. v. Agencia Espanola de Proteccion de Datos (AEPD) 
nd Mario Costeja Gonzalez” C-131/12’, (2014) WP 225 para 20. 

11 See generally Regulation (EU) 2016/679 of the European Par- 
iament and of the Council of 27 April 2016 on the protection of 
atural persons with regard to the processing of personal data 
nd on the free movement of such data, and repealing Directive 
5/46/EC (General Data Protection Regulation) [2016] OJ L119/1, ch 

II (GDPR). 
12 Google v CNIL (n 1) para 33. 
13 ibid para 34. 
14 Treaty on the Functioning of the European Union [2012] OJ 
326/1, Art 267 (TFEU). 

15 Google v CNIL (n 1) para 39. 
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pain ruling required global removals. In addition, it argued 

hat such an implementation would contradict ‘principles of 
ourtesy and non-interference recognized by public interna- 
ional law’ and the freedoms of expression, of communication,
nd of the press.16 

The CJEU’s judgment on the preliminary reference request 
rst clarified that, though the case arose under Directive 95/46,

t would decide it considering the GDPR as well, to ensure 
hat its answers would be relevant in any case.17 Of course,
ne would expect that the question of which law is applica- 
le concerns the interpretation of European law, but the Court 
id not address it. In any case, having clarified the applicable 

aws, the Court proceeded by re-affirming its main findings in 

oogle Spain .18 This clearly demonstrates, the strong link be- 
ween the two cases: Google v CNIL essentially continues from 

here Google Spain finished. 
After setting the background, the Court identified two main 

ountervailing considerations in its judgment. The first one is 
he need for the effective protection of personal data,19 which 

as, controversially, been accorded great weight in the Court’s 
ecent case law.20 The Court noted that access to a data sub- 
ect’s data relating to a person ‘whose centre of interests is 
ituated in the Union is […] likely to have immediate and sub- 
tantial effects on that person within the Union itself’, in line 
ith its past jurisprudence.21 It also hastened to add that this 

nterest would justify the imposition of global takedowns by 
he EU legislature, before even turning to the opposite con- 
iderations.22 Reaching such a conclusion in this manner is 
izarre, especially since, per the Court itself, data protection 

s not absolute.23 It does reflect, however, the Court’s strong,
ro-privacy approach. 

The main opposite interest that the CJEU acknowledged 

as the difference between the EU and other states on how 

hey strike a balance between freedom of expression and the 
ight to de-referencing.24 Implicitly, the Court seems to ac- 
nowledge in this manner the points raised by Google about 
oreign sovereignty. In this respect, the Court stressed that as 
ata protection is not an absolute right, it is subject to the 
roportionality principle and that the balance struck between 

ata protection and freedom of expression can vary signifi- 
antly across the world.25 Practically, these observations are 
elevant only regarding the Court’s balancing. As far as the 
16 ibid para 38. 
17 ibid para 41. 
18 ibid paras 44–45. 
19 ibid paras 56–57. 
20 Google Spain (n 2); Joined Cases C-293/12 and C-594/12 Digital 
ights Ireland Ltd v Minister for Communications, Marine and Natural 
esources [2014] ECR I-238; Case C-362/14 Schrems v Data Protection 
ommissioner [2015] ECR I-650. See for criticism against the Court 
awn Carla Nunziato, ‘The Fourth Year of Forgetting: The Trou- 
ling Expansion of the Right to Be Forgotten’ (2018) 39 U Pa J Int’l 
 1011; Stefan Kulk and Frederik Zuiderveen Borgesius, ‘Google 
pain v. Gonzalez: Did the Court Forget about Freedom of Expres- 
ion’ (2014) 5 Eur J Risk Reg 389; Ignacio Cofone, ‘Google v. Spain: 
 Right to Be Forgotten’ (2015) 15 Chi-Kent J Int’l & Comp L 1. 

21 Google v CNIL (n 1) para 57. 
22 ibid para 58. 
23 ibid para 60. 
24 ibid paras 59–60. 
25 ibid para 60. 

https://blog.google/around-the-globe/google-europe/adapting-our-approach-to-european-rig/
https://blog.google/around-the-globe/google-europe/three-years-right-to-be-forgotten-balance/
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34 See eg Lio Kelion, ‘Google Wins Landmark Right to Be Forgot- 
ten Case’, ( BBC News , 24 September 2019) < https://www.bbc.com/ 
news/technology-49808208 > accessed 28 December 2020; ‘Google 
legislature is concerned, the CJEU already indicated that it has
the liberty to draw the line wherever it deems fit. 

Though the Court had set the ground for balancing these
two opposing interests, it suddenly changed its approach, pro-
ceeding in a very conservative manner. Although the legisla-
ture has struck a balance between data protection and free-
dom of expression as far as the EU is concerned, the Court
said, it has not yet done so regarding the rest of the world.26 

It then added that ’it is in no way apparent from the word-
ing of Article 12(b) and subparagraph (a) of the first para-
graph of Article 14 of Directive 95/46 or Article 17 of Reg-
ulation 2016/679 that the EU legislature would , for the pur-
poses of ensuring that the objective referred to in para-
graph 54 above is met, have chosen to confer a scope on the
rights enshrined in those provisions which would go be-
yond the territory of the Member States and that it would
have intended to impose on an operator which, like Google,
falls within the scope of that directive or that regulation a
de-referencing obligation which also concerns the national
versions of its search engine that do not correspond to the
Member States.’ 27 

It also noticed that while there is a mechanism for the co-
operation of data protection authorities in order to impose de-
referencing within the Union, this does not seem to be the
case for de-referencing beyond it.28 

The Court then turned its attention to the question of
whether the de-listing should take place in the member state
of residence of the data subject or throughout the EU. The CJEU
decided that to ensure both a consistent and high level of pro-
tection of rights and the free flow of data, de-listing should
take place ‘in principle’ in all member states.29 However, it ac-
knowledged that the balance struck between the right to pri-
vacy and access to information might vary from one member
state to another, given that they determine freedom of expres-
sion derogations.30 Hence, in cross-border cases these differ-
ences will be reconciled through the procedure described in
Chapter VII of the GDPR.31 This Chapter provides for the coop-
eration of the data protection authorities involved within the
framework of the European Data Protection Board (EDPB), their
collective body. The Court added that search engines must
also take measures to ensure the effective protection of the
data subject’s rights having ‘the effect of preventing or, at the
very least, seriously discouraging’ unwarranted access to her
data.32 

Before concluding, however, the Court added one more ba-
sis for global removals, arguing that EU law might not cur-
rently require them but it also does not prohibit them. There-
fore, national authorities are free to require such action pur-
suant to national human rights provisions.33 This last para-
graph changes the effect of the entire judgment. Though the
26 ibid para 61. 
27 ibid para 62 (emphasis added). 
28 ibid para 63. 
29 ibid para 66. 
30 ibid para 67. 
31 ibid para 68. 
32 ibid para 70. 
33 ibid para 72. 
court left the door open for EU law to impose global removals,
it recognized no such obligation as things stand, depriving
data protection authorities from a basis to enforce such re-
movals. Their only option would be to wait for EU institu-
tions to give them such power through legislation, a time con-
suming and politically difficult endeavor. However, by allow-
ing them to make such orders based on national human rights
provisions, the Court allowed for national authorities to issue
takedown orders based on their national law. 

This Comment discusses two main issues about this judg-
ment. The first one is outward looking and has to do with
concerns about foreign sovereignty and whether this ruling
is compatible with international law. The second one has to
do with the methodology the Court used in this case and the
dangers for potential fragmentation of EU law. Both issues
have been grounds for strong criticism against the Court. How-
ever, I will argue that, contrary to popular belief, the Court was
mostly right on the first issue and mostly wrong on the sec-
ond. Specifically, I will argue that the claims that this ruling vi-
olated the sovereignty of other states are in large part baseless,
although the accusation of ideological imperialism stands on
more solid ground. In addition, I aim to demonstrate that this
judgment was methodologically erroneous and that the Court
failed to provide necessary guidance by adopting a very nar-
row approach that compromised EU fundamental rights. How-
ever, I will also argue that the fragmentation of EU law and the
problems this judgment might create to its harmonization are
largely not the Court’s fault. 

2. Data imperialism, sovereignty, and 

international law 

2.1. Why the court did not violate sovereignty 

When the CJEU announced its judgment on this case, many
people perceived it as a win for Google and a brake on the rapid
expansion of data protection in the CJEU’s case law.34 How-
ever, one can read this judgment in another manner.35 The
Court may not have allowed EU law–based global de-listing,
but it acknowledged two other bases that might be even more
effective. 

To begin with, as mentioned above, the Court gave almost
a carte blanche to EU legislators to expand the de-listing pur-
suant to data protection law as they wish. It is telling that the
Court put forward that statement whilst examining the need
for effective data protection and before even introducing the
Wins Privacy Case’ ( New Law Journal , 25 September 2019) < https: 
//www.newlawjournal.co.uk/content/google- wins- privacy-case > 

accessed 28 December 2020. 
35 Hunter Criscione, ‘Forgetting the Right to Be Forgotten: The Ev- 

erlasting Negative Implications of a Right to Be Dereferenced on 

Global Freedom in the Wake of Google v. CNIL’ (2020) 32 Pace Int’l 
L Rev 315, 333–37; Tu Huynh, ‘Google LLC v. Commission Nationale 
de l’ Informatique et Des Libertes (CNIL): Does Everyone Have to 
Listen to the European Union?’ (2020) 28 Tul J Int’l & Comp L 359, 
369. 

https://www.bbc.com/news/technology-49808208
https://www.newlawjournal.co.uk/content/google-wins-privacy-case
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44 ILC, ‘Draft articles on Responsibility of States for Internation- 
ally Wrongful Acts’ (2001) UN Doc A/56/10 Art. 4. 
45 Google v CNIL (n 1) paras 59–60. 
46 Krystyna Kowalik-Ba ́nczyk and Oreste Pollicino, ‘Migration of 

European Judicial Ideas Concerning Jurisdiction Over Google on 

Withdrawal of Information’ (2016) 17 German LJ 315, 336; Daphne 
pposite concerns for foreign sovereignty. In other words, the 
ourt acknowledged this unlimited power of the EU without 
ven purporting to engage in any balancing. 

Given this, the objection that the Court did not accord equal 
eight to sovereignty interests is valid.36 I would go even 

urther– the Court did not actually seem to balance the oppos- 
ng interests at any stage. It simply mentioned these interests 
n passing, and it reached its conclusions before and after set- 
ing the stage for a balancing that never came. How then, one 

ight wonder, can I argue that it did not violate sovereignty? 
o answer this question, one must bear in mind the rules of in- 
ernational law that apply in this case. Those are very difficult 
o ascertain. 

Rules of jurisdiction are notoriously fuzzy in international 
aw. The classical case that every relevant analysis has as a 
tarting point is Lotus .37 The traditional perception of that case 
n public international law is that what the law does not pro- 
ibit, it permits. Although there is certainty that direct en- 

orcement of foreign laws in another country’s territory is be- 
ond bounds, mainstream international law scholarship con- 
iders the exercise of prescriptive jurisdiction, which is sub- 
ecting entities or persons of one state to another state’s law,
s legitimate.38 Paradoxically, however, this reading of the case 
s the one that the dissenting minority used to rebut it.39 The 
ording of the majority is notoriously elusive and it is doubt- 

ul whether this reading reflects it. Hence, there are also other 
eadings of this judgment, which complicate things.40 

As if this was not enough, whether this case remains good 

aw is unclear. Some scholars argue that customary interna- 
ional law developments deem Lotus no longer valid and that 
ome bona fide connection between the state that exercises 
urisdiction and its subject matter is necessary.41 Under this 
iew, if more states have a connection to a matter, then some 
ort of balancing ought to take place to identify which state 
hould take precedence.42 Though there are some indications,
t is far from clear which connection is stronger or what kind 

f test is suitable to carry out this balancing. What is more,
alancing is famously difficult to pin down and highly subjec- 
ive.43 It really is no wonder that the Court avoided entering 
his spiral. 

However, I am not saying that the Court did not violate for- 
ign sovereignty because it did things right, “right” being here 
 very ambiguous concept. I am saying that the Court did not 
o enough in its ruling for it to amount to a violation. Sure,
36 cf Criscione (n 35) 332. 
37 The Case of the SS Lotus (France v Turkey) PCIJ Rep Series A No 17. 
38 ibid at 19; Cedric Ryngaert, Jurisdiction in International Law (2nd 

dn, OUP 2015) 9. 
39 Lotus (n 37) 60 (Nyholm, J). cf ibid at 42 (Weiss, J). 
40 Frederick Alexander Mann, The Doctrine of Jurisdiction in Interna- 
ional Law (AW Sijthoff 1964) 35; AV Lowe, ‘Blocking Extraterritorial 
urisdiction: The British Protection of Trading Interests Act, 1980’ 
1981) 75 AJIL 257, 263; An Hertogen, ‘Letting Lotus Bloom’ (2015) 
6 EJIL 901. 

41 Mann (n 40) 35, 46; Ryngaert (n 38) 29, 34–36, 43. 
42 Ryngaert (n 38) ch 5. 
43 Stavros Tsakyrakis, ‘Proportionality: An Assault on Human 

ights?’ (2009) 7 ICON 468; Timothy Endicott, ‘Proportionality and 

ncommensurability’ in Grant Huscroft and others (eds), Propor- 
ionality and the Rule of Law: Rights, Justification, Reasoning (CUP 2014). 
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he Court did not set any substantive limits that derive from 

overeignty, neither for EU organs, nor for national ones. How- 
ver, both of them do not need the Court to reiterate them–
his is an obligation that they have regardless.44 What is more,
he Court did include a relevant passage in its judgment that 
t can point to if it needs to tighten the rope, despite the fact
hat it plays no substantial role in it.45 

When viewed from a broader perspective, the Court’s judg- 
ent has actually managed, in a way, to strike the right bal- 

nce. It provided for the broadest possible protection that does 
ot infringe foreign interests as the default, i.e. geo-filtering 
cross all member-states. Some cases will require deviations,
ither internally, because the value of information is differ- 
nt in some member-states, or externally, because the bal- 
nce between the interests in protecting personal data trumps 
oreign interests against a global injunction. Balancing will 
ave to take care of that. The caveat here is that the balanc-

ng is left completely to national authorities, which can cause 
roblems– I will return to this point later on. 

.2. The (Lack of a) danger of a regulatory race to the 
ottom 

nother complaint about the CJEU’s decision is that by pro- 
iding for global removal of information the Court allowed 

ther countries, which might have totalitarian regimes, to use 
his as precedent. Hence, the argument goes, these countries 

ight utilize this as a legal basis to retaliate against West- 
rn democracies as well as to impose their illiberal agenda.
t is noteworthy that besides academics,46 officials,47 and tech 

ompanies,48 the Advocate General himself supported this ar- 
ument in his Opinion.49 If we go down this road, he warned,
e will start a regulatory race to the bottom where every state 

eeks to secure global domination over the Internet by intro- 
ucing increasingly expansive laws. In arguing so, the Advo- 
ate General cited the Opinion of his predecessor in Google 
pain , where the latter argued that there is an increasing need 
eller, ‘Ominous: Canadian Court Orders Google to Remove 
earch Results Globally’ ( Center for Internet and Society- Stanford Law 

chool , 28 June 2017) < http://cyberlaw.stanford.edu/blog/2017/06/ 
minous- canadian- court- orders- google- remove-search-results- 
lobally > accessed 27 January 2021; Matthew Marinett, ‘The 
ace to the Bottom: Comity and Cooperation in Global Internet 
akedown Orders’ (2020) 53 UBCL Rev 463; Ronald J Krotoszynski 
r, ‘Privacy, Remedies and Comity: The Emerging Problem of 
lobal Injunctions and Some Preliminary Thoughts on How Best 

o Address It’ in András Koltay and Paul Wragg (eds), Comparative 
rivacy and Defamation (Edward Elgar Publishing 2020) 310. 

47 UNHRC, ‘Report of the Special Rapporteur on the promotion 

nd protection of the right to freedom of opinion and expression’ 
N Doc A/HRC/38/35 para 18. 

48 Fleisher, ‘Three Years of Striking the Right (to be Forgotten) Bal- 
nce’ (n 6). 

49 Case C-507/17 , Google LLC v Commission Nationale de 
’Informatique et des Libertes (CNIL) EU:C:2019:772, [2020] 1 CMLR 24 
pinion of AG Szpunar, para 61. 

http://cyberlaw.stanford.edu/blog/2017/06/ominous-canadian-court-orders-google-remove-search-results-globally
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56 Woods (n 4) 390–92. 
57 Jonathan Zittrain, ‘Be Careful What You Ask For: Reconciling a 

Global Internet and Local Law’ in Adam Thierer and Clyde Wayne 
Crews Jr. (eds), Who Rules the Net?: Internet Governance and Jurisdiction 
(Cato Institute 2003) 21. 
58 See eg Restatement (Third) of the Foreign Relations Law of 

the United States § 482(2)(d) (Am. Law Inst. 1987); Regulation (EU) 
1215/2012 of the European Parliament and of the Council of 12 De- 
cember 2012 on Jurisdiction and the Recognition and Enforcement 
of Judgments in Civil and Commercial Matters [2012] OJ L351/1, Art 
45(1)(a); Woods (n 4) 392. 
59 This depends in part on the horizontality of human rights and 

on whether internet intermediaries have freedom of expression 

rights. For instance, some authors in the US argue that US courts 
could recognize foreign judgements imposing global injunctions 
because there is no obligation under US law for such companies 
to provide specific content see Krotoszynski Jr (n 46) 312–13. How- 
for the protection of free speech in light of the authoritarian
regimes’ tendency to limit Internet access and censure its con-
tents, thus indirectly endorsing the fear of retribution from
them.50 

There are three reasons that make this argument uncon-
vincing. First, not only are global injunctions anything but new
in general, but such orders, concerning the Internet in partic-
ular, have been around for some time.51 Most of the states
that have issued them are not totalitarian outcasts of the
international community seeking to usurp Internet domina-
tion. They are rather western democracies seeking to protect
well–accepted national norms of a commercial or fundamen-
tal rights nature, even if their specific manifestation is not uni-
versal.52 Therefore, those supporting this argument have the
onus to demonstrate not only why the dangers they describe
concern the Internet exclusively, in the extent that they do
not argue against global injunctions in general, but also why
this regulatory conflict has not yet taken place although this
practice has already materialized in various parts of the world.
Unfortunately, there have been no arguments in this regard so
far. 

Second, when states issue global removal orders, even if
they have no geographical limitations, they do take into ac-
count foreign interests and comity concerns, although the
weight they accord to them varies. Even the Google v CNIL judg-
ment, with all its shortcomings, acknowledged such interests
and, as I argued above, one should expect that EU member-
states will consider them when they seek to apply data pro-
tection law overseas.53 It is telling that those concerned about
a regulatory race to the bottom and the infringement of for-
eign sovereignty frame their arguments in abstracto , without
citing any relevant precedent of such malicious state action .54

It does not follow that a sensible decision that adequately,
or even inadequately, balances foreign interests will provide a
legal basis for other states to impose global injunctions with-
out good reason. Specifically, it is doubtful that such a deci-
sion would provide other states with legal grounds for such
action as countermeasures, especially if they concern the en-
tirety of the Internet and the state exercising jurisdiction has
no links to the subject matter or consideration of foreign in-
terests.55 No doubt, there are good reasons to worry about im-
posing conflicting obligations and, hence, it makes sense to
50 ibid at 61 citing Case C–131/12, Google Spain SL, Google Inc v Agen- 
cia Española de Protección de Datos (AEPD), Mario Costeja González, 
EU:C:2014:317, [2014] 3 CMLR 50 Opinion of AG Jääskinen, para 121. 
51 Yahoo! Inc v La Ligue Contre Le Racisme 433 F 3d 1199 (9th Cir 2006); 

Google Inc v Equustek Solutions Inc [2017] SCC 34; OmniGEN Research 
v Wang 2017 WL 5505041, para 279 (Dist Court, D Oregon 2017). See 
also Woods (n 4) 390 explaining how anti-suit injunctions are also 
in essence global injunctions. 
52 ibid. 
53 Google v CNIL (n 1) paras 59–60. 
54 See n 46-49. 
55 According to Case Concerning the Gabcikovo-Nagymaros Project 

(Hungary v Slovakia) [1997] ICJ Rep 7, paras 83, 85 a countermea- 
sure must be directed against a state that took an internation- 
ally wrongful action and be commensurate to it. If totalitarian 

states introduce countermeasures that affect third-states or that 
are more infringing than the injury they suffered, they will be un- 
lawful. 
call for the use of comity and respect for foreign sovereignty
in judicial decisions. However, comity by no means entails ab-
staining from exercising global jurisdiction and it does require
that we examine the various interests at stake in concreto .56 

Third, and perhaps most importantly, such means are un-
likely to be suited to serve the purposes of taking control over
the Internet globally.57 The procedures that apply to issuing
injunctions and having them recognized abroad are not par-
ticularly efficient. Domestic courts will have to issue an in-
junction and then foreign courts will have to recognize it. This
process is quite time consuming and easily evadable by dis-
tributing information from other jurisdictions that have not
recognized such judgments. Furthermore, courts do not im-
plement judgments that are contrary to the public policy of
the recognizing state.58 Obviously, they are unlikely to recog-
nize foreign judgments that award global injunctions in order
to retaliate or to promote the suppression of information or
that interpret rights in a substantively detrimental manner for
the rights of the recognizing state’s citizens.59 

Moreover, it is unlikely that such regimes will have the mar-
ket power to force Internet giants to comply. It is one thing
to threaten such companies into submission regarding their
operation within a state, eg what China did,60 and another to
make them act in violation of human rights across the globe.61

In such a collision scenario, the combined economic and polit-
ever, there is already precedent to the contrary see Yahoo! Inc v La 
Ligue Contre Le Racisme (n 51); Google LLC v Equustek Solutions Inc WL 
5000834 (ND Cal). See also Leslie E Minora, ‘US Courts Should Not 
Let Europe’s Right to Be Forgotten Force the World to Forget’ (2017) 
89 Temp L Rev 609; Woods (n 4) 392. Regarding Europe, the CJEU 

has acknowledged that the freedom of information is at play, see 
Google v CNIL (n 1) 60. See also Delfi AS v Estonia (2016) 62 EHRR 6, 
para 115 regarding the European Court of Human Rights. 
60 See eg Jyh-An Lee and others, ‘Searching for Internet Freedom 

in China: A Case Study on Google’s China Experience’ (2013) 31 
Cardozo Arts & Ent LJ 405, 426–28. 
61 Zittrain (n 57) 21. cf Paul M Schwartz, ‘The EU-US Privacy Col- 

lision: A Turn to Institutions and Procedures’ (2013) 126 Harvard L 
Rev 1966, 1985–90 noting the limitations of even the EU ‘Brussels 
effect’ to unilaterally determine world standards citing Anu Brad- 
ford, ‘The Brussels Effect’ (2012) 107 Nw UL Rev 1. See also Mercy 
A Kuo, ‘The Brussels Effect and China: Shaping Tech Standards’ 
( The Diplomat , 7 January 2020) < https://thediplomat.com/2021/ 
01/the- brussels- effect- and- china- shaping- tech- standards/ > ac- 
cessed 27 January 2021 interviewing Bradford who mentions that 
China has a more limited regulatory capacity compared to the EU. 

https://thediplomat.com/2021/01/the-brussels-effect-and-china-shaping-tech-standards/
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69 Jack L Goldsmith, ‘Against Cyberanarchy’ (1998) 65 U Chi L Rev 
1199; Jack L Goldsmith, ‘Against Cyberanarchy’ in Adam Thierer 
and Clyde Wayne Crews Jr (eds), Who Rules the Net?: Internet Gover- 
nance and Jurisdiction (Cato Institute 2003); Alex Kozinski and Josh 

Goldfoot, ‘A Declaration of the Dependence of Cyberspace’ (2008–
cal influence of Western democracies will prevail. In any case,
uch regimes seem keener on controlling the flow of data in- 
ide their borders than on suppressing access to information 

broad.62 If anything, they use the abundance of information 

n Western democracies to create misinformation, as it has 
ecently become clear.63 

.3. Why the court might be guilty of data imperialism 

uring the first years of the Internet, many people viewed it 
s a groundbreaking medium that challenged existing societal 
tructures. Its borderless nature, its unprecedented accessibil- 
ty, and its evasiveness of the enforcement of laws (at least at 
hat time), led to the development of some accounts of it as a 
ew, self-governed or even anarchic online society.64 Although 

any of the predictions of these cyber-prophets did not ma- 
erialize, the ideal of an Internet with light or no state regu- 
ation persists and it has at times played a significant role in 

ow states develop their approaches.65 Woods has termed this 
deal as cosmopolitan, whilst Zittrain has used the simpler 
erm ‘global law’.66 Both terms generally stand for the ideal of 
 universal set of rules, be it binding or not, that release Inter- 
et actors from following state rules and ensure that the Inter- 
et is free. The crucial question then becomes which rules ap- 
ly. Absent state regulation, Woods correctly points out, those 
ill be the laws of the state that governs Internet intermedi- 

ries, in most cases American, either because they embrace 
he same values as their home state or because of the govern- 

ent’s influence.67 

By contrast, the opposite approach is the sovereign defer- 
nce ideal that advocates for the application of local law over 
ifferent parts of the Internet.68 This idea is based on an un- 
xceptionalist perception of the Internet, considering it to be 
62 Shannon Tiezzi, ‘China’s “Sovereign Internet”’ ( The 
iplomat , 24 June 2014) < https://thediplomat.com/2014/06/ 
hinas-sovereign-internet/ > accessed 26 February 2021; Alexan- 
ra Ma, ‘Russia Officially Introduced a “Sovereign Internet” Law to 
et Putin Cut Off the Entire Country from the Rest of the Web’ ( Busi- 
ess Insider , 1 November 2019) < https://www.businessinsider.com/ 
ussia-sovereign-internet-law-cut-web-access-censorship-2019-11 > 

ccessed 26 February 2021. 
63 See eg Mark Scott, ‘Russia and China Push “Fake 
ews” Aimed at Weakening Europe: Report’ ( Politico , 1 
pril 2020) < https://www.politico.eu/article/russia-china- 
isinformation- coronavirus- covid19- facebook- google/ > ac- 
essed 15 July 2020. 
64 John Perry Barlow, ‘A Declaration of the Independence of Cy- 
erspace’ ( Electronic Frontier Foundation , 8 February 1996) < https: 
/www.eff.org/cyberspace-independence > accessed 25 February 
021. See also David R Johnson and David Post, ‘Law and Borders: 
he Rise of Law in Cyberspace’ (1996) 48 Stan L Rev 1367. 

65 See eg William J Clinton and Albert Gore Jr., ‘A Framework 
or Global Electronic Commerce’ ( The White House , no date) 
 https://clintonwhitehouse4.archives.gov/WH/New/Commerce/ 

ead.html > accessed 21 January 2021; United States Department 
f State, ‘Global Internet Freedom Task Force’ (Department Of 
tate, The Office of Electronic Information, Bureau of Public Affairs 
001–09,) < https://2001-2009.state.gov/g/drl/lbr/c26696.htm > ac- 
essed 21 January 2021. 
66 Zittrain (n 57) 21; Woods (n 4) 359. 
67 Woods (n 4) 367. 
68 ibid also uses the term ‘sovereign difference’. 
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o different than any other subject matter.69 Therefore, ac- 
ording to this argument, regulating the Internet should not 
iffer from any other subject matter where states exercise 
heir authority. Professor Woods has made an additional ar- 
ument in favor of sovereign deference. Its main premise is 
hat states are going to eventually manage to subdue the In- 
ernet to their will, if need be through asserting control over 
ts infrastructure. Hence, deferring to them is preferable since 
t will allow them to assert their sovereignty through coop- 
ration with their international partners and without them 

aving to resort to more drastic measures, thus preserving a 
reater degree of freedom.70 

The EU’s views do not align exactly with either of those ap- 
roaches. Though it certainly is not in favor of allowing the In- 
ernet to operate without state regulation, there are important 
ints that it also does not aim exclusively at retaining control 
ver intraterritorial activities. There seems to be a third trend 

ising in the EU which seeks the global implementation of Eu- 
opean data protection standards. This trend has manifested 

tself in various forms both in regulatory 71 and judicial 72 de- 
isions, the case at hand being a prominent example, and in 

tatements by EU officials who seek to establish its law as a 
odel for data protection regulation abroad.73 

To be clear, none of the official actions taken by the EU is
ecessarily at odds with sovereign deference, nor does it mean 

hat the EU is trying to impose its views on the world. As men-
ioned before, global injunctions do not per se contravene the 
9) 32 Colum JL & Arts 365; Andrew Keane Woods, ‘Against Data 
xceptionalism’ (2016) 68 Stan L Rev 729. 

70 Woods (n 4) 371. 
71 See Article 29 Working Party (n 10). 
72 See n 20. 
73 Giovanni Buttarelli, ‘The EU GDPR as a Clarion Call for 
 New Global Digital Gold Standard’ (2016) 6 IDPL 77; Jan 

hillip Albrecht, ‘How the GDPR Will Change the World’ 
2016) 2 EDPL 287; Adam Satariano, ‘G.D.P.R., a New Privacy 
aw, Makes Europe World’s Leading Tech Watchdog’, The New 

ork Times (24 May 2018) < https://www.nytimes.com/2018/ 
5/24/technology/europe- gdpr- privacy.html > accessed 8 July 
020 asserting that ‘European officials are encouraging copy- 
ats by tying data protection to some trade deals and argu- 
ng that a unified global approach is the only way to crimp 

ilicon Valley’s power’; Mark Scott and Laurens Cerulus, ‘Eu- 
ope’s New Data Protection Rules Export Privacy Standards 

orldwide’ ( Politico , 31 January 2018) < https://www.politico.eu/ 
rticle/europe- data- protection- privacy- standards- gdpr- general- 
rotection- data- regulation/ > accessed 21 January 2021 quot- 

ng Commissioner Jourová saying ‘[ w ]e want to set the global 
tandard’. cf European Commission, Communication from the 
ommission to the European Parliament and the Council: Data 
rotection as a pillar of citizens’ empowerment and the EU’s 
pproach to the digital transition - two years of application of 
he General Data Protection Regulation COM (2020) 264 final at 
 stating that ‘[ t ]he EU’s leadership on data protection shows it 
an act as a global standard-setter for the regulation of the digital 
conomy. . .’. But see Michael L Rustad and Thomas H Koenig, 
Towards a Global Data Privacy Standard’ (2019) 71 Fla L Rev 365 
onsidering the GDPR as a mixture of EU and US approaches. 

https://thediplomat.com/2014/06/chinas-sovereign-internet/
https://www.businessinsider.com/russia-sovereign-internet-law-cut-web-access-censorship-2019-11
https://www.politico.eu/article/russia-china-disinformation-coronavirus-covid19-facebook-google/
https://www.eff.org/cyberspace-independence
https://clintonwhitehouse4.archives.gov/WH/New/Commerce/read.html
https://2001-2009.state.gov/g/drl/lbr/c26696.htm
https://www.nytimes.com/2018/05/24/technology/europe-gdpr-privacy.html
https://www.politico.eu/article/europe-data-protection-privacy-standards-gdpr-general-protection-data-regulation/
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sovereignty of other states. The same applies a fortiori to ade-
quacy decisions, which only concern the actions of the EU and
its member-states, and to international agreements, for which
other states have to provide consent.74 Turning to the case at
hand, one can argue that the Court was merely asserting the
legitimate interest of the Union in the protection of personal
data. After all, contrary to the cosmopolitan view, the EU has
not publically advocated for the global application of a single
set of rules on the Internet. 

However, I think that if one reads behind the lines of var-
ious statements and combines them together, this intention
might be discernible. Some EU officials have pretty much ad-
mitted so openly.75 Of course, there is no way to know the de-
gree in which the Court shares these aspirations. Neverthe-
less, there are some strong indications in its ruling that it does.
In particular, the fact that its consideration of foreign interests
was minimal and that it sought at no point to set some bound-
aries for the EU legislature or national authorities to pursue
this path is telling. This does not mean that the effects of this
judgment were imperialist, in the sense that it imposed EU law
in general on third states. It did not, at least not directly.76 Nor
is it certain that without this approach the Court would have
reached a different result. Nevertheless, entertaining that idea
does not seem unreasonable. 

Even if they agree with my analysis, a lot of European data
protection experts, might disagree with the data imperialism
characterization. It is beyond doubt that the EU has been a
pioneer in this field and that, as such, it has had a strong in-
fluence on how other states approach data protection.77 That
is not bad per se. Yet, it seems that sometimes the EU seeks
to expand the influence of its rules, be it through unilateral
action or by promoting their adoption abroad, not merely to
protect its own interests or to share its know-how, but because
of an implicit belief in the superiority of its own system. Re-
gardless of the merits of this belief, however, there might be
important reasons that justify other states adopting a differ-
ent approach. To use the Razian terminology, this seems to be
a first-order argument that ignores the second-order ones.78 

In other words, as sound as EU data protection law might be,
74 See Paul M Schwartz, ‘Global Data Privacy: The EU Way’ 
(2019) 94 NYUL Rev 771, 804, 807. cf Orla Lynskey, ‘Extrater- 
ritorial Impact in Data Protection Law through an EU Law 

Lens’ (2020) Brexit Institute Working Paper Series No 8/2020 
< https://papers.ssrn.com/abstract = 3674413 > accessed 6 Au- 
gust 2021. But see Scott and Cerulus (n 73); Theodore R 

Bromund, ‘The U.S. Must Draw a Line on the EU’s Data- 
Protection Imperialism’ ( The Heritage Foundation , 9 January 
2018) < https://www.heritage.org/government-regulation/report/ 
the- us- must- draw- line- the- eus- data- protection- imperialism > 

accessed 29 January 2021; Cara Mannion, ‘Data Imperialism: The 
GDPR’s Disastrous Impact on Africa’s E-Commerce Markets’ (2020) 
53 Vand J Transnat’l L 685. 
75 Buttarelli (n 73); Albrecht (n 73); Scott and Cerulus (n 73). 
76 See Federico Fabbrini and Edoardo Celeste, ‘The Right to Be For- 

gotten in the Digital Age: The Challenges of Data Protection Be- 
yond Borders’ (2020) 21 German LJ 55, 64 arguing that the Court’s 
judgement was ‘a pragmatic solution, which tries to navigate be- 
tween the Scylla of data protection imperialism and the Charybdis 
of digital sovereignty’. 
77 See eg Schwartz (n 74). 
78 Joseph Raz, Practical Reason and Norms (OUP 1999) s 1.2. 

 

 

 

 

 

 

 

 

and that is an open question, there might be legitimate rea-
sons that do not relate to its merits for not following it.79 

The EU’s pursuit of making its laws the ‘gold standard’ of
data protection regulation may be well-intentioned. However,
it can have significant adverse consequences. First, it may not
allow third-states to adopt laws that better reflect the partic-
ular characteristics of their legal system. It is no doubt true,
that EU data protection law is groundbreaking and has, hence,
been a source of inspiration for other states. However, in trying
to extend its influence beyond that, the EU might be wasting
its political capital on a vanity project. Besides the fact that
it devotes resources towards a goal that is unlikely to yield
fruitful results, this could also have an impact on its future
influence. After all, it is no coincidence that the term data im-
perialism has been increasingly associated with it. This might
be a regrettable development as global cooperation on data
governance starts to gain pace, in which the EU’s contribution
can be particularly useful. 

3. Methodological errors and the 

Fragmentation of EU law 

3.1. The court’s flawed interpretive methodology 

The CJEU, following the continental European tradition,
has used several methods of interpretation in its case-law
throughout the years. Koen Lenaerts, the President of the
Court and its Vice-President at the time, along with his le-
gal secretary José Gutiérrez-Fons, wrote an important piece on
the interpretative methods that the Court uses.80 In their arti-
cle, they examine various cases of the Court and they identify
three main modes of interpretation. The first one is textualist,
the second one is contextual, and the third one is teleological.
In a typical fashion, the authors acknowledge that the Court
must combine all these methods in accordance with the EU’s
objectives, without any of them being preferable a priori.81 

An exception to this rule is arguably made for the textual
approach. As the Court acknowledged in CILFIT, if a provision
is clear, there is no need to consider anything else than its
text.82 Of course, when the text contravenes the Union’s ob-
jectives, judges can move beyond it to reconcile them.83 The
second mode of interpretation focuses on context. In this re-
spect, the Court has interpreted the law based on a systematic
approach that tries to make sense of the various provisions
by examining them in conjunction and interpreting them to
79 See Alessandro Mantelero, ‘The Future of Data Protection: Gold 

Standard vs. Global Standard’ (2021) 40 CLS Rev 105500 forthcom- 
ing arguing that the strong influence of the EU might deter some 
countries from adopting it in contrast to other regional instru- 
ments. 
80 Koen Lenaerts and José A Gutiérrez-Fons, ‘To Say What the Law 

of the EU Is: Methods of Interpretation and the European Court of 
Justice’ (2013) 20 Colum J Eur L 3. 
81 ibid 61. 
82 Case C-283/81 CILFIT v Ministero della Sanità [1982] ECR I-3415, 

para 16; Case C-220/03 European Central Bank v Federal Republic of 
Germany ECR I-10595, para 31; Lenaerts and Gutiérrez-Fons (n 80) 
9. 
83 Lenaerts and Gutiérrez-Fons (n 80) 7. 

https://www.heritage.org/government-regulation/report/the-us-must-draw-line-the-eus-data-protection-imperialism
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ake sense as a whole.84 Furthermore, despite its initial draw- 
acks, the Court has also started to examine the preparatory 
ork of both primary and secondary EU law both as a sup- 
lementary interpretative argument, but sometimes also to 
etermine the meaning of a provision in the first place.85 In 

ddition, the Court always makes sure that its interpretation 

s in line with superior legal rules such as the Treaties or the 
harter of Fundamental Rights of the EU as well as the Union’s 
bjectives.86 Lastly, the Court often resorts to teleological in- 
erpretation which focuses on the objectives of the legal pro- 
ision, a method closely linked to the contextual one.87 

In this case, the Court’s statutory interpretation proceeded 

n a very peculiar fashion. In the quotation above, I have high- 
ighted the key words that provide insights into the Court’s ap- 
roach. The first crucial element is that the Court mentioned 

hat it is not apparent from the wording of the relevant provi- 
ions that de-listings should have a global effect. This might 
oint to a higher standard than the usual one.88 The mean- 

ng of a provision might not be apparent from its wording but 
t might nevertheless be deducible.89 Given the Court’s well- 
stablished and usual resort to contextual and teleological in- 
erpretation, both to form as well as to confirm its findings, it is 
triking that it chose to restrain itself in considering whether 
uch a meaning was evident exclusively from the text of the 
aw. It seems as if the Court was setting itself up for not finding 
uch meaning in the first place. 

The second noteworthy aspect of the Court’s analysis is 
hat many words that it used alluded to the intention of the 
egislator. It is not apparent from the wording of the law that 
he legislator would have wanted global de-listings, the Court 
aid. Yet it made no effort to discover the legislator’s inten- 
ions. It did not examine any preparatory work or any other 
ource that would enlighten the thinking behind the relevant 
rovisions,90 nor did it even make any particular effort to an- 
lyze their text. It simply declared that this was the case. The 
igh bar set by the Court might explain this in part: when the 
eaning of a provision must be apparent, one could argue that 

here is no need for much analysis. 
84 ibid 16–17. 
85 Despite initial reluctance the Court has slowly started to 
onsider preparatory works in its jurisprudence, see Case C- 
70/12 Pringle v Government of Ireland, Ireland and the Attorney General 
2013] 2 CMLR 2, para 135 (2012); Case T-18/10 Inuit Tapiriit Kanatami 
 European Parliament ECR II-5599, para 49; aff’d Case C-583/11 P Inuit 
apiriit Kanatami v European Parliament [2014] 1 CMLR 54; Lenaerts 
nd Gutiérrez-Fons (n 80) 23–32 

86 Case C-491/10 Zarraga v Pelz [2010] ECR I-14247, paras 59–60; 
ase C-40/11 Iida v Stadt Ulm [2013] 1 CMLR 47, para 78. See also 
enaerts and Gutiérrez-Fons (n 80) 4. 

87 Lenaerts and Gutiérrez-Fons (n 80) 31–32. 
88 EU courts have used this term sparingly in the past but it is not 
lear whether this hints at a deliberate change of standards nor 
oes such an intention seem deducible from the cases in which 

hey used it. See Case C-15/00 Commission v European Investment 
ank (EIB) [2003] ECR I-07281, para 98; Case T-96/10 Rutgers Germany 
mbH v European Chemicals Agency (ECHA) 3 CMLR 3, para 107. 

89 The text of EU data protection law, interpreted in context, 
ould, potentially, lead to a conclusion about its proper reach. See 
ougiakiotis (n 4) 324–34. 

90 There is precedent that supports such a practice, see n 85. 
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The Court was not justified in adopting this approach. First,
t did not explain at any point the reason for applying this 
igher requirement. Perhaps one could argue that I am attach- 

ng too much importance to a formulation that is not, after all,
nprecedented. However, the lack of any substantial analysis 
y the Court on this point suggests that a correlation is likely.
econd, the Court also did not explain why it did not resort to
ny sources of legislative intent beyond the text of the GDPR,
r any contextual or teleological interpretative methods. Af- 
er all, this was anything but the typical case cited, where the 
rovision is so clear that it did not warrant further examina- 
ion. The CJEU has in other cases gone beyond the silence of 
he legislator using systemic arguments and higher order legal 
ules.91 Third, and perhaps most remarkably, the Court con- 
ounded the textualist approach with seeking the legislator’s 
ntention. I am not aware of any originalist theory that seeks to 
etermine the legislator’s intention exclusively from the text,
ven more so from the apparent meaning of the text.92 Hence,
he Court’s approach was clearly not originalist, nor was it tex- 
ualist because it did not focus on the meaning of the text but
n the intent of the legislators. Even if the Court was adamant 

n reaching the conclusion it did reach, surely it could have 
one so with much more methodological rigor. 

In the Court’s defense, seeking the intention of the legis- 
ature in the context of the EU raises particularly hard epis- 
emological problems.93 The EU legislative process is notori- 
usly complex. It involves three parties: the EU Commission 

hat makes a legislative proposal, the Council, in which the 
overnments of the member-states participate, as well as the 
uropean Parliament that represents the European people.94 

he latter two institutions make amendments to the Com- 
ission’s proposal and have to negotiate to reach agreement.
lthough neither of them require internal consensus, it is ev- 

dent that this is a very complex procedure involving a lot of 
eople. Identifying a single intention is challenging. However,
he Court did not have to use such an approach. In its jurispru-
ence it does not more often than it does. And in any case,
ven if there were no evidence about the legislator’s intention,
r they were inconclusive, it bore the onus to mention this in 

ts judgment since it took the originalist path, 

.2. Ignoring the elephant in the room: the emphatic 
bsence of the charter of fundamental rights of the EU in the 
udgment 

.2.1. Can the charter require global takedowns? 
esides the methodological flaws of the Court, there was also 
 remarkable omission in its judgment. Although the Court ac- 
nowledged the possibility that national fundamental rights 
rovisions might require global removal of information, it did 
91 See eg Case C-402/07 Sturgeon v Condor Flugdienst GmbH [2009] 
CR I-10923. 

92 See generally Keith E Whittington, ‘Originalism: A Critical In- 
roduction’ (2013) 82 Fordham L Rev 375. 
93 See generally on indeterminacy and originalism Thomas B 

cAffee, ‘Originalism and Indeterminacy’ (1995) 19 Harv JL & 

ub Pol’y 429; Whittington (n 92) 403; George C Christie, ‘The 
ell-Intentioned Purpose but Weak Epistemological Foundation 

f Originalism’ (2019) 51 Conn L Rev 451. 
94 TFEU, art 294. 
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not even devote a single line to the question of whether the
Charter of Fundamental Rights of the EU could also impose a
similar obligation. What is more, the CJEU did not seek to in-
terpret the secondary legislation in light of the Charter, though
this is a well-established practice in its case-law.95 This omis-
sion can have important consequences. 

The Charter enshrines both a right to privacy and a right
to data protection.96 It is true that the level of human rights
protection that national law affords will not always coincide
with the Charter, even concerning the same rights.97 However,
it is particularly strange that the fundamental rights to data
protection and privacy may mandate global takedowns in na-
tional law but this is never the case regarding the Charter. This
is especially unlikely given that the member states of the EU
are also part of the European Convention of Human Rights and
Convention 108 of the Council of Europe and share important
common principles and traditions.98 Hence, at the very least
such an effect of the Charter seems worth exploring. 

The only argument against issuing global removal orders
based on EU rights was in the Advocate General’s opinion.
He examined the argument of some of the parties that relied
on case law of the European Court of Human Rights, which
has applied rights extraterritorially. Given that the Charter
must offer equal protection to that of the Convention, some
litigants called the CJEU to do the same for data protection
rights.99 However, the Advocate General rejected that argu-
ment as incorrect on two grounds. First, he argued, the scope
of the CFREU must follow that of the EU and not go beyond
it.100 Second, the Strasbourg case law concerned rights against
the death penalty and torture, which are non-derogable, and
hence it was not applicable in this case.101 

Nevertheless, neither of the Advocate General’s arguments
are particularly convincing. Regarding the first one, it is true
that the Charter follows the scope of EU law. However, as
the Advocate General himself admitted, EU law can apply ex-
traterritorially for reasons of effectiveness.102 Therefore, the
real question is not whether the CFREU follows the scope of
EU law but whether there are reasons that justify the applica-
tion of EU data protection law extraterritorially. The Advocate
General sought to distinguish between previous cases of ex-
traterritorial application and data protection on the basis that

[ t ]hose two types of situation [i.e. competition and trade
mark law] are in my view extreme situations of an excep-
tional nature. What is crucial in both situations is the effect
on the internal market (even if other markets may also be
affected). The internal market is a territory clearly defined
95 Zarraga (n 86) paras 59–60; Iida (n 86) para 78. 
96 Charter of Fundamental Rights of the EU, OJ 2010 C 83/389, arts 

7-8 (CFREU). 
97 See eg Case C-399/11 Melloni v Ministerio Fiscal EU:C:2013:107 

[2013] 2 CMLR 43 where the Spanish constitution provided broader 
protection than EU law. 
98 Gloria González Fuster, The Emergence of Personal Data Protection 

as a Fundamental Right of the EU (Springer Science & Business 2014) 
chs 3–4. 
99 Google v CNIL AG Opinion (n 49) para 54. 
00 ibid para 55. 
01 ibid para 56. 
02 ibid. paras 51–52. 
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by the Treaties. On the other hand, the internet is by nature
worldwide and, in a certain fashion, is present everywhere.
It is therefore difficult to draw analogies and make com-
parisons.103 

It is not clear though how these situations are so radically
different given that they both produce effects inside the EU
(which is the crucial parameter per AG Szpunar) and they both
have an impact beyond it.104 In addition, the discussion of
cases of trademark and competition law as sufficiently impor-
tant to warrant extraterritorial application sits oddly with the
requirement that a fundamental right be non-derogable to de-
serve such protection. If reasons of effectiveness justify apply-
ing EU laws extraterritorially, surely they should also suffice in
the context of the implementation of fundamental rights. The
fact that Strasbourg has not applied extraterritorially other,
non-absolute, rights does not prevent the CJEU from doing so,
nor has the former -to my knowledge- decided upon such a
request regarding data protection. 

The Advocate General also argued more broadly that global
takedowns would make European authorities unable to ‘de-
termine a right to receive information, still less to strike a bal-
ance between that right and the other fundamental rights to
data protection and to private life’.105 Given that, as he ac-
knowledged, the right to access information in Article 11 of
the CFREU concerns only the European public, his argument
concerns Europeans living abroad; EU residents are equally af-
fected by geo-blocking measures.106 The right of foreign citi-
zens to receive information that derives from foreign law is to
be accorded less weight as it is merely a foreign interest for the
EU. It does seem peculiar that an EU citizen residing abroad
will have a right to access information that people residing
within the Union do not. However, the Advocate General is
right to suggest that legitimate public interest to access infor-
mation may vary from one-third state to another and hence
there is a real problem regarding how to adjust takedown de-
cisions to avoid violating these rights. 

Nonetheless, this argument, insofar as it seeks to support
the conclusion that EU authorities should not impose any
global takedowns, is too far-reaching. It is undoubtedly true
that balancing the Article 11 rights of Europeans abroad for
all countries in the world is an almost impossible task. The
same is true for foreign interests too, since de-listing deci-
sions must take them under consideration as well. Moreover,
the Advocate General is right in pointing out that both pri-
vacy and access to information rights have equal strength and
must be balanced accordingly.107 Yet, his argument seems to
do anything but that. While in some cases access to informa-
tion could indeed prevail over data protection, arguing that
03 ibid., para. 53. 
04 This argument essentially sought to support an exceptional- 

ist view regarding Internet regulation. However, it is quite obvious 
that the Internet can produce effects in the internal market and 

therefore seeking to distinguish it from other cases on such a basis 
is unlikely to succeed. The CJEU itself has accepted this see Google 
Spain (n 2) paras 55–56; Google v CNIL (n 1) para 57; Alsenoy and 

Koekkoek (n 4) 109. 
05 Google v CNIL AG Opinion (n 49) para 60. 
06 ibid para 59. 
07 ibid para 60. 
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o takedowns must take place because of difficulties in deter- 
ining and assessing the parameters of balancing seems to 

ntirely favor access to information. 
A case that involves information that is of prevalent public 

nterest to a myriad of countries but not the EU, though the- 
retically enticing, is marginal at best. Courts and public au- 
horities will, for the most part, be able to identify the coun- 
ries for which information is important and make the rele- 
ant assessment. Moreover, if an interested party disagrees,
hey can have their say before the competent data protection 

uthority and courts. It is unavoidable that problems will arise 
n the process. A European decision-maker will not always be 
n a position to identify if and how information is relevant to 
 foreign society, its importance may change over time, and 

arties interested in accessing this information may be un- 
ware of its existence or they may lack the resources to act. It is 
n imperfect system. However, given that these orders will in- 
scapably infringe some rights, it makes sense to believe that 
hey will cause less harm by depriving some Europeans abroad 

f some access to information in some marginal cases, than 

y depriving data subjects of a global remedy entirely. 
In any case, this argument is a black and white one. The 

dvocate General did not explain why this is not a problem 

hen the interests of the EU justify global injunctions on other 
rounds, despite accepting this as a valid possibility.108 After 
ll, this already happens in some areas and the Advocate Gen- 
ral did not seem to consider it contrary to the Charter. In ad- 
ition, if imposing global injunctions on the basis of national 
ights can surpass the hurdle of taking such countervailing 
ights into account, as the Court clearly thinks, it is difficult to 
xplain why EU authorities will be unable to do so. 

.2.2. The significance of the charter as a legal basis for global 
e-referencing 
f the Charter can indeed be a legal basis for global removal 
rders, this would mean that both EU and national funda- 
ental rights regulate this issue. This has two important con- 

equences. On the one hand, the Charter sets the minimum 

tandards of protection when applying EU law and member 
tates need to abide by them. In other words, the Charter 
ets the floor of protection. On the other hand, the question 

rises whether member states can exceed its protection and 

et higher standards, ie whether the Charter is the ceiling of 
rotection. 

.2.2.1. The charter as a floor Although whether human 

ights instruments are a ceiling of protection can be contro- 
ersial both in positive and normative terms, their function as 
 floor is certain.109 After all, if a human rights instrument did 

ot set a minimum of protection, its legal significance would 

e little. This means that member states need to conform to 
he Charter’s requirements when applying EU law. In other 
08 See ibid., para. 62 noting that ‘I do not exclude the possibility 
hat there may be situations in which the interest of the European 

nion requires the application of the provisions of Directive 95/46 
eyond the territory of the EU’. 

09 CFREU art 53; Federico Fabbrini, Fundamental Rights in Europe 
OUP 2014) 39. 
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ords, member states need to apply data protection law glob- 
lly, at the very least, in the extent that the Charter requires. 

The Court’s decision not to discuss the relevant effects of 
he Charter was a serious omission that might have regret- 
able consequences. First, it could compromise the rights of 
U citizens. Member states will have to make these decisions 
ased on their national human rights law, which means that 

n some states people can enjoy strong protections, whereas 
n others, theoretically, none at all. 

Second, the Court’s elaboration on the global effect of the 
harter would have provided member states with a useful 
ardstick for the implementation of national human rights.
lthough some could decide to depart from that standard,

here would be an implicit onus to consider the necessity of 
dditional protection in relation to the CFREU. Thus, the Char- 
er could have acted as soft harmonisation, providing some 
oherence to the actions of member states. 

Lastly, had the Court addressed this issue, it would enable 
he legislature to take action in a much clearer landscape.
f European lawmakers decide to address this issue, one of 
he main things they must consider is the protection that 
he Charter provides.110 If the rules they introduce fall below 

hat bar, they will contravene it, and the CJEU will strike them 

own. However, as things remain blurry, the potential of them 

aking such a risky initiative becomes increasingly unlikely. 
Of course, this does not mean that this issue is over. Given 

he weight of the stakes, it is likely that this question will re- 
urn to Luxembourg for a definitive answer. Perhaps a national 
ourt will reject a removal request and the claimant will in- 
oke the Charter, activating the preliminary reference proce- 
ure. Perhaps legislators will introduce a provision address- 

ng this issue and someone will dispute its compliance with 

he Charter. Various scenarios are possible but, in any case,
t is probable that the Court will have to elaborate on this is-
ue at some point. However, the Court’s insistence on decid- 
ng upon data protection cases in the narrowest possible way 

akes its jurisprudence hydra-like. It resolves one issue and 

reates two. In doing so, it has put fundamental rights under 
ncertainty, it has lost the opportunity to prepare the ground 

or future harmonisation, and it has made the life of legisla- 
ors more difficult, while creating a need for time and resource 
onsuming, unnecessary litigation. 

.2.2.2. The Charter as a ceiling One of the most controver- 
ial issues regarding the CFREU is whether it should act as 
 ceiling for human rights protection. The CJEU has had the 
pportunity to address this in Melloni .111 This case concerned 

he question of whether the member states of the EU can ap- 
ly national fundamental rights in order to set aside an EU 

egal provision. Obviously, if member states were able to do so 
ithout restriction, they could seriously jeopardize the unity 
f EU law. The CJEU ruled out this possibility, emphasizing 
hat national fundamental rights cannot be applied in a man- 
er that compromises the ‘primacy, unity and effectiveness’ of 
U law.112 This criterion, however, might be difficult to apply.
10 CFREU art 51. 
11 Melloni (n 97). 
12 ibid para 60. 
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After all, any application of the member state’s fundamental
rights is likely to interfere with EU law in this manner. 

The Court provided further clarifications on this in the case
of Åklagaren v Fransson .113 This case concerned the application
of the ne bis in idem principle, more usually known as double
jeopardy in common law systems. Specifically, Swedish au-
thorities had charged Åkerberg Fransson with tax violations
and sought his criminal prosecution. However, before this,
they had already imposed administrative sanctions and the
question before the Court was whether this would violate the
ne bis in idem principle. In considering its jurisdiction on the
case, the Court noted that when examining whether a provi-
sion complies with fundamental rights ‘in a situation where
action of the Member States is not entirely determined by EU law . . .
national authorities and courts remain free to apply national
standards’.114 

Obviously, the Court relied on this jurisprudence to al-
low for global injunctions that rely on national fundamental
rights. If there is no (secondary) EU law, then national mea-
sures cannot compromise its primacy, unity, and effective-
ness. However, this holding could undermine the harmoniza-
tion that the GDPR seeks to effectuate.115 In essence, this cri-
terion distributes power between the legislative and judicial
branches. The Court gives the lawmakers the discretion to har-
monize further EU law and once they do so, it will intervene to
ensure that member-states, based on national human rights
do not undercut it. 

A question that remains open is what should happen if the
action not yet taken by the legislature has underpinnings in
primary EU law. Is there a case where national fundamental
rights may compromise the unity of EU law without any sec-
ondary law provisions at play? This does not seem to be the
case at hand. There is, in my view, no legal principle that re-
quires an EU law ceiling on global injunctions. Yet, there are
good reasons to introduce one, in some form, to avoid the frag-
mentation of data protection law in the EU. It is apparent that
radically different criteria across EU member states are likely
to cause confusion and undercut the harmonisation that is
one of the main goals of the GDPR. 

4. Conclusion 

Google v CNIL is a bit like a rorsach test: it is abstract and con-
fusing enough that what one sees in it probably says more
about her than about the judgment. To say that it is open
ended would be an understatement. Despite this, there are
some important points that can be concluded from it. First,
the concerns about the impact of this judgment on interna-
tional relations are exaggerated. Though a trend of data im-
perialism might be discernible, the Court was careful enough
to avoid infringing foreign sovereignty. Second, the way that
the Court went about to reach this very narrow decision was
flimsy. This creates more questions for the future, especially
regarding the role of the Charter. However, this seems the rule
13 Case C-617/10 Åklagaren v Fransson [2013] ECR I-105. 
14 ibid para 29 (emphasis added). 
15 Monika Zalnieriute, ‘Google LLC v. Commission Nationale de 

l’informatique et Des Libertés (CNIL)’ (2020) 114 AJIL 261, 266. 

 

 

 

rather than the exception in the Court’s data protection saga.
For the time being, both pro-business and pro-privacy spec-
tators can rejoice in the belief that their positions have been
vindicated. Their joy, however, might be cut short by the next
judgment that is sure to come. 
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